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1  What does the Human Rights Act do? 

•  Specifies the rights protected (ECHR) 
•  UK courts must take into account ECHR case law (s. 

2, HRA) 
•  UK courts must interpret legislation in a way which is 

compatible with the Convention rights ‘so far as it is 
possible to do so’ (s. 3) 

•  Where this is not possible, superior courts may make 
a declaration of incompatibility (s. 4) 

•  It is unlawful for a public authority to act in a way 
which is incompatible with a Convention right (s. 6)  

•  An aggrieved person may bring proceedings in the 
appropriate court or tribunal, or rely on convention 
rights in any legal proceedings (s. 7) 



2  Conservative Party proposal for British Bill of Rights 

Conservative party, Protecting Human Rights in the UK: 
https://www.conservatives.com/~/media/files/
downloadable%20Files/human_rights.pdf (2014) 
 
THE CASE FOR CHANGE 
The European Court of Human Rights has developed 
‘mission creep’ 
Labour’s Human Rights Act undermines the role of UK 
courts in deciding on human rights issues in this country 
Labour’s Human Rights Act undermines the sovereignty 
of Parliament, and democratic accountability to the public 
Labour’s Human Rights Act goes far beyond the UK’s 
obligations under the Convention 
 



2  Conservative Party proposal for British Bill of Rights 

Protecting Human Rights in the UK claims that 
its proposed reforms would mean that: 
 
•  The European Court of Human Rights is no 

longer binding over the UK Supreme Court.   
•  The European Court of Human Rights is no 

longer able to order a change in UK law and 
becomes an advisory body only.   

•  There is a proper balance between rights 
and responsibilities in UK law.  



2  Conservative Party proposal : key objectives of a Bill 

•  Repeal Labour’s Human Rights Act.   
•  Clarify the Convention rights, to reflect a proper balance 

between rights and responsibilities. 
•  Break the formal link between British courts and the 

European Court of Human Rights. 
•  End the ability of the European Court of Human Rights to 

force the UK to change the law. 
•  Prevent our laws from being effectively re-written through 

‘interpretation’. 
•  Limit the use of human rights laws to the most serious 

cases. 
•  Limit the reach of human rights cases to the UK, 



3  What if the HRA were repealed and not replaced? 

If the UK repealed the Human Rights Act and did not 
replace it, but remained a party to the ECHR: 
 
• The UK would continue to be bound by the ECHR in 
international law 
• ‘victims’ of rights violations would continue to have the 
right to petition the ECtHR 

BUT 
 
• UK courts would not have a statutory obligation to take 
into account ECHR case law 



3  What if the HRA were repealed and not replaced? 

•  UK courts would not have a domestic law obligation to 
interpret legislation compatibly with the Convention 
rights. 

•  UK courts would not be able to make a declaration of 
incompatibility 

•  There would be no general principle that it is unlawful 
for a public authority to act incompatibly with a 
Convention right 

•  Persons aggrieved by rights violations would not have 
a statutory right to bring proceedings for violation of 
Convention rights or to or rely on convention rights in 
any legal proceedings. 



4. Immigration cases 

•  Loss of statutory right to bring human rights 
cases to courts and tribunals 

•  “Protection” and non-refoulement 
•  Right to respect for private and family life  

–  “margin of appreciation” 
–  non-discrimination 

•  “Deport first appeal later” provisions 

 



4. Immigration cases 

•  Limit use of human rights to “most serious” 
cases:  
–  Criminal law, liberty, right to property and “similar 

serious matters”…what else? 
 



4  How far do the proposals apply to Scotland? 

‘We will work with the devolved administrations and 
legislatures as necessary to make sure there is an 
effective new settlement across the UK.’ 
 
• The proposal to repeal the HRA would apply equally to 
Scotland. 
• The convention rights would still constrain the exercise of 
devolved powers. 
• This would require some technical amendments to the 
Scotland Act 1998. 
• Therefore the position re. devolved legislative and executive 
powers would remain as now, but protection of human rights in 
relation to reserved matters would be reduced. 



4  How far do the proposals apply to Scotland? 

•  The convention rights are an integral part of 
the devolutions settlements. 

•  The convention rights are part of the Good 
Friday agreement and of a treaty between 
the UK and Ireland (article 2 of annex to the 
agreement ratified by both governments and 
lodged as a treaty with the United Nations. 



5  What will a new British Bill of Rights do? 

Proposal - There is a proper balance between rights and 
responsibilities in UK law. Comment: unclear what the implications of 
this are. 
 
Proposal - Clarify the Convention rights, to reflect a proper balance 
between rights and responsibilities 
Comment: the document says this will ‘ensure that they are they are 
applied in accordance with the original intentions for the Convention 
and the mainstream understanding of these rights.’ 



5  What will a new British Bill of Rights do? 

Proposal Repeal Labour’s Human Rights Act. 
 
Proposal The European Court of Human Rights is no longer binding 
over the UK Supreme Court. 
Comment: Decisions of the ECtHR are not binding on UK courts as a 
matter of UK law. 
  
 



5  What will a new British Bill of Rights do? 

Proposal Limit the use of human rights laws to the most serious cases. 
‘The use of the new law will be limited to cases that involve criminal law 
and the liberty of an individual, the right to property and similar serious 
matters. There will be a threshold below which Convention rights will 
not be engaged, ensuring UK courts strike out trivial cases. ‘ 
Comment: The UK has an obligation to respect all the rights in the 
Convention. It would be difficult to draft such a threshold provision. 
 
Proposal Limit the reach of human rights cases to the UK 
Comment; this is designed to prevent cases being based on conduct of 
the armed forces overseas. This is contrary to the UK ‘s obligations 
under the Convention. 
 

 
 



6  Conclusions 

•  The proposal confuses domestic and 
international law issues; 

•  The proposal is vague on crucial issues; 
•  Several of the proposed reforms repeat the 

current legal position; 
•  Important implications for devolved 

government. 


